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ARTICLE 


SEVERABILITY AND THE REALIGNMENT OF THE BALANCE OF 
POWER OVER THE PUBLIC LANDS: THE FEDERAL LAND 
POLICY AND MANAGEMENT ACT OF 1976 AFTER THE 
LEGISLATIVE VETO DECISIONS 

By Robert L. Glicksman 


A long-running dispute between the President and Congress concerns the 
power of Congress to overturn, without presidential participation, executive 
action that Congress deems inconsistent with a statutory delegation of power 
to the executive branch. The Federal Land Policy and Management Act 
(FLPMA) typifies the manner in which Congress has employed the legislative 
veto to control executive branch discretion. The delicate balance of power 
over the public lands delineated in FLPMA may have been upset by the 
Supreme Court’s recent decision in Immigration and Naturalization Service v. 
Chadha. In Chadha the Court held that a one-house legislative veto provision 
in the Immigration and Nationality Act violated the constitutional require- 
ments of presidential presentment and bicameral action, thus casting doubt on 
the validity of all legislative veto provisions. If Chadha invalidates the legisla- 
tive veto provisions of FLPMA, the allocation of power between the two 
branches of government could differ dramatically from what Congress in- 
tended when the statute was enacted. 

This Article considers how to contain the reallocation of power over pub- 
lic land management that could result from the invalidation of the legislative 
veto provisions of FLPMA. The Article first addresses whether the legislative 
veto provisions of FLPMA can be distinguished from those that have been 
invalidated. In particular, the Article explores whether Congress’ power 
under the property clause of the Constitution can be exercised free of the re- 
quirements of bicameral action and presidential presentment. Next, the Arti- 
cle considers whether the FLPMA veto provisions are severable from the 
remainder of the statute. Several approaches to severability are presented, and 
the impact of each approach on the balance of power over the public lands is 
assessed. Finally, the Article concludes that congressional implementation of 
the proprietary power over public lands probably is subject to the procedural 
constraints of the presentment and bicameral action clauses. Although no ap- 
proach to severability restores the balance of power over public lands ex- 
pressed in FLPMA, the courts must attempt to minimize the impact of 
severance on the achievement of congressional objectives. 





NOTES 


ADVANTAGES AND LIMITATIONS OF CURRENT EMPLOYEE 
OWNERSHIP ASSISTANCE ACTS TO WORKERS FACING A PLANT 
CLOSURE 

By Virginia L. Duquet 


In an attempt to prevent the problems created by a plant closure, many states 
have enacted employee ownership assistatice acts (EOAAs) to assist the trans- 
fer of ownership of the enterprise to the employees and thus avoid a plant 
closure. This Note analyzes the benefits and limitations of several recently 
enacted EOAAs and discusses whether they respond adequately to the plant 
closure problem. The Note concludes that this legislation is vital to the 
buyout process. EOAAs, however, cannot effectively encourage employee 
buyouts unless they contain adequate implementation guidelines and notifica- 
tion requirements. Finally, the Note suggests how such legislation could be 
improved to encourage more effectively employee buyouts of a closing plant. 


ESTABLISHMENT CLAUSE CHALLENGE TO MANDATORY 
RELIGIOUS ACCOMMODATION IN THE WORKPLACE 
By Marion K. McDonald 


While statutes governing employer accommodation of employee religious 
practices have been challenged on constitutional grounds in the federal appel- 
late courts, the Supreme Court has not yet determined whether religious ac- 
commodation in the workplace violates the establishment clause. The 
Supreme Court will have the opportunity to resolve this issue in Estate of 


Thornton v. Caldor, Inc. This case, which involves a Connecticut statute that 
prohibits an employer from requiring employees to work on their designated 
day of Sabbath, may significantly affect the future of the religious accommoda- 
tion doctrine at both the state and federal levels. This Note examines the con- 
stitutionality of the mandatory accommodation statute at issue in Thornton 
and of the “‘reasonable accommodation” provision of title VII, concluding that 
both statutes are unconstitutional because they provide an employment benefit 
on an explicitly religious basis. Finally, the Note concludes that the Supreme 
Court should invalidate the Connecticut statute in Thornton and leave the 
responsibility for religious accommodation in the workplace to the employer 
and employee. 
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LECTURE 


SEVEN DEADLY SINS OF STRAINING THE CONSTITUTION 
THROUGH A PSEUDO-SCIENTIFIC SIEVE 
By Laurence H. Tribe 


In recent years the Supreme Court often has followed the modern trend and 
applied cost-benefit analysis to reach its decisions. Professor Tribe, the second 
annual Mathew O. Tobriner Memorial Lecturer, criticized the use of this tech- 
nocratic mode of analysis by a constitutional court. His critique focused on 
seven essential dangers of that mode of analysis: (1) The devaluation of pro- 
cess as an end in itself, (2) Ignoring the disparity in how alternative rutes affect 
the rich and poor, (3) Focusing on the tangible effects of challenged govern- 
mental practices to the exclusion of intangibles, (4) Allowing case-by-case 
decisionmaking to obscure the direction in which the law is moving, (5) Over- 
looking the constitutive dimension of governmental action, (6) Abdicating re- 
sponsibility for choice, and (7) Indulging in judicial activism in the guise of 
strict construction. 


ARTICLES 


THE FUTILITY OF ANTITRUST ATTACKS ON TIE-IN SALES: AN 
ECONOMIC AND LEGAL ANALYSIS 

By Henry N. Butler, W.J. Lane, 

and Owen R. Phillips 


The Supreme Court’s treatment of tying arrangements has long been based on 
an economic theory that tie-ins serve to extend existing monopoly power into 
new markets. Although this theory has been extensively criticized by econo- 
mists, the Court has recently reaffirmed, by a narrow margin, the rule that 
tying arrangements are illegal per se. In light of the Court’s persistent adher- 
ence to its foreclosure theory, this Article analyzes this antitrust issue from a 
new perspective. The authors assume that the Court’s theory of the monop- 
oly-extending capabilities of tying arrangements is sound. Then they proceed 
to undermine the Court’s implicit assumption that the prohibition of tie-ins 
forces firms to return to competitive solutions. This is done by demonstrating 
the availability of legally acceptable, alternative pricing strategies that generate 
profits approaching those available under even the most lucrative tying ar- 
rangement. The authors conclude that the per se rule is futile and unwar- 
ranted, and should be replaced by a more sensible rule of reason. 





BUYERS OF USED GOODS AND THE PROBLEM OF HIDDEN 
SECURITY INTERESTS: A NEW PROPOSAL TO MODIFY SECTION 
9-307 OF THE UNIFORM COMMERCIAL CODE 

By Linda J. Peltier 


The Uniform Commercial Code protects a buyer in ordinary course of busi- 
ness from claims by third parties with security interests in the goods 
purchased, but only when the security interest was created by the buyer’s im- 
mediate seller. Thus, buyers of used goods are not protected from assertions of 
security interests created by earlier owners. Up to now, only the courts have 
dealt with this problem, and they have done so on an ad hoc basis. This Arti- 
cle attempts to provide a comprehensive solution. It examines the problem, 
evaluates the competing interests of the buyer and the secured creditor, and 
proposes an amendment to the Code that balances those interests. 


NOTE 


THE PROTECTION OF LAND DECREES: THE USE OF LIS 


PENDENS IN INTERSTATE LITIGATION AFFECTING CALIFORNIA 
REAL PROPERTY 


By Gail M. Hashimoto 


This Note examines whether a notice of lis pendens may be recorded against 
California property in connection with an action litigated outside of California 
that affects the title to or possession of California property. Such an applica- 
tion of California lis pendens law must satisfy the requirements of the applica- 
ble lis pendens statutes without violating the limitations imposed by the 
territorial jurisdiction doctrine. The Note first examines the development of 
statutory lis pendens law in California to determine whether territorial restric- 
tions imposed on lis pendens as a judicial doctrine similarly restrict the statute. 
Next, the Note considers whether recordation of a lis pendens in extraterrito- 
rial actions would offend the principles of territorial sovereignty that prohibit 
courts of one state from directly affecting title to property in another state. 
The Note concludes that the recordation of a notice of lis pendens in conjunc- 
tion with extraterritorial actions affecting California property is a permissible 
and desirable extension of the lis pendens procedure that meets the statutory 


requirements and is in accord with the broader objectives of the lis pendens 
law. 
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ARTICLES 


TIME LIMITATIONS UNDER STATE OCCUPATIONAL DISEASE 
ACTS 


By Jordan H. Leibman and 
Terry Morehead Dworkin 


Compensation for the employees who are the victims of delayed manifestation 
occupational diseases such as asbestosis and silicosis presents a very real prob- 
lem for existing state workers’ compensation schemes. In the interests of ease 
of administration and certainty, most state occupational disease acts have es- 
tablished time limitations for the filing of claims. The limitation periods gen- 
erally were adopted at a time when the effects of exposure to toxic substances 
in the workplace were virtually unknown and thus fail to provide protection 
for the victims of delayed manifestation occupational diseases. This Article 
reviews the various limitation periods which presently govern state occupa- 
tional disease acts. The Article demonstrates the need for greater national 
uniformity of workers’ compensation law and the importance of coordinating 
the workers’ compensation system more closely with the tort system, with reg- 
ulatory schemes governing the workplace, and with other social compensation 
mechanisms. The Article concludes with various recommendations for legisla- 
tors of occupational disease acts. 


COMMENTARIES 


TENDER OFFER DEFENSE TACTICS: A PROPOSAL FOR REFORM 
By Mary Siegel 


The increasing use of tender offers as an accepted method of expanding busi- 
nesses has resulted in a proliferation of creative and effective tactics that enable 
corporate management to defend against the takeover of the corporation. A 
conflict of interest arises, however, when target management must both fight 
the offer and satisfy its fiduciary duty of loyalty to its shareholders. This Com- 
mentary reviews and evaluates current state regulation of tender offer defen- 
sive tactics and concludes that this judicial regulation is deficient. It then 
discusses and rejects existing proposals advanced for curing this deficiency. 
Finally, the author proposes that the state legislatures enact an amendment to 
the Model Business Corporations Act that would require a shareholder vote to 
authorize any management defensive tactics. 


LIBERALIZING SUMMARY ADJUDICATION: A PROPOSAL 
By Stuart R. Pollak 


Despite their advantages, summary judgments are not granted frequently 
enough in state court proceedings. Denial of summary judgment motions may 
be due to overly stringent appellate standards, the reluctance of trial judges to 
be reversed, and insufficient supporting papers for such motions. The alloca- 





tion of the burden of producing evidence in connection with a summary judg- 
ment motion is a fundamental aspect of the summary adjudication procedure 
which, however, seems to have gone unquestioned. The Commentary exam- 
ines the effect that the allocation of the burden of proof has on the likelihood 
of success on a motion for summary judgment. The author proposes a revision 
to the California Code of Civil Procedure that would shift the burden of pro- 
ducing evidence in a summary judgment motion to the party who will bear the 
burden of proof on that issue at trial. This revision would make summary 
adjudication more readily obtainable, while not impinging on the right to trial 
of disputed factual issues. 


NOTE 


STATUTORY LIMITATIONS ON CORPORATE SPENDING IN BALLOT 
MEASURE CAMPAIGNS: THE CASE FOR CONSTITUTIONALITY 
By Matthew J. Geyer 


Recent studies have demonstrated that massive one-sided spending in opposi- 
tion to ballot measures has been highly successful in defeating such proposals. 
Supreme Court decisions have cast serious doubt on the constitutionality of 
statutes designed to curb this dominating influence by limiting corporate 
spending in ballot measure campaigns. This Note surveys the theoretical bases 
for upholding these statutes against first amendment challenge. After consid- 
ering the view that any infringement on first amendment rights is justified by a 
compelling state interest, the Note discusses the view that restrictions on cor- 
porate political speech entail no infringement of the speaker’s first amendment 
rights. The Note presents a theoretical justification for restrictions on corpo- 
rate political speech that is more satisfactory than those previously advanced 
because it takes into account all the values that freedom of speech is generally 
recognized as serving. 
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THE WARREN AND BURGER COURTS ON STATE, PARENT, AND 
CHILD CONFLICT RESOLUTION: A COMPARATIVE ANALYSIS 
AND PROPOSED METHODOLOGY 

By Sharon Elizabeth Rush.............004. ie qeanen edad on 461 


Developing a framework for analyzing children’s rights issues is difficult due 
to the inherent tension between individual freedom and the traditional role of 
the family in society. The United States Supreme Court has failed to use a 
consistent framework in resolving conflicts among the child, parent, and the 
state. Because increasingly complex and controversial children’s rights issues 
are arising, a consistent framework must be developed to assist courts adjudi- 
cating these conflicts. This Article proposes a methodology for resolving state- 
parent-child conflicts. This methodology reduces each state-parent-child con- 
flict to either a state-parent or a state-child controversy. Under this frame- 
work, children are treated like adults in similar situations, unless an 
established reason exists for treating the child differently. Because the frame- 
work comports with judicial precedent and traditional notions of the role of 
the child, cases utilizing the proposed methodology will be decided in a more 
systematic, accurate, and predictable manner. 


ENDING THE FLOATING CHECK GAME: THE POLICY 
ARGUMENTS FOR DELAYED AVAILABILITY REFORM 
By Emma Coleman Jordan 


Retail bank customers have increasingly encountered delays in gaining access 
to their deposits. Those delays result in part from antiquated processing of 
returned checks, which leads banks to delay releasing funds to avoid making 
payments on dishonored or fraudulent checks. Banks also profit from this 
delay by drawing interest on funds during the period of nonavailability. This 
Article examines the current controversy on delayed availability. The Article 
begins by describing the modern check collection system and the Federal Re- 
serve Bank’s involvement in check processing. After pointing out various in- 
equities and inefficiencies in the current check collection system, the Article 
analyzes obstacles to correcting those problems. The Article closely examines 
three aspects of the check collection system: problems with notification of dis- 
honor; the bank’s right to treat customers differently; and the failure of at- 
tempts to resolve the inequities of the system with litigation. The Article 
concludes that article 4 of the Uniform Commercial Code, which regulates 
banking deposits and collections, offers no solution to existing problems. The 
Article recommends that corrective legislative action be taken requiring dis- 
closure of hold policies, direct notification that a check has been dishonored, 
mandatory availability of funds, expeditious return of dishonored items, and 
other sources of consumer protection. 





COMMENTARY 


TRUST TERMINATION: UNBORN, LIVING, AND DEAD HANDS— 
Too MANY FINGERS IN THE TRUST PIE 
By Gail Boreman Bird 


A private trust is a useful method of distributing family wealth. At its incep- 
tion, its terms may be limited only by the imagination of the drafter. Situa- 
tions unanticipated by the drafter of the trust may arise, f owever, and 
premature trust termination may be sought. This Commentary examines the 
judicial response to trust termination requests made by the settlor, trustee, or 
beneficiary, with particular emphasis on California decisional law. It identifies 
situations in which termination should be allowed and describes the major 
statutory reforms developed in jurisdictions other than California. The Com- 
mentary concludes with a proposal for modification of current California law. 


NOTE 


THE CALIFORNIA AGRICULTURAL PRODUCER’S LIEN, 
PROCESSING COMPANY INSOLVENCIES, AND FEDERAL 
BANKRUPTCY LAW: AN EVALUATION AND ALTERNATIVE 
METHODS OF PROTECTING FARMERS 

By Dale Bratton 


Business failures among agricultural products processing companies have 
caused financial losses to California farmers. While the California Legislature 
has provided the producer’s lien in an attempt to make unpaid farmers secured 
creditors of processing companies, section 545(2) of the Bankruptcy Code in- 
validates such a lien in federal bankruptcy proceedings if the lien is not en- 
forceable against bona fide purchasers under state law. This Note discusses 
the provisions of the California producer’s lien statute, identifies five standards 
that federal courts have used in applying the bona fide purchaser test of section 
545(2), and applies the five standards to the producer’s lien. This analysis 
suggests that the producer’s lien is invalid in federal bankruptcy proceedings. 
Furthermore, although the producer’s lien statute could be altered to render it 
valid in bankruptcy, a valid lien is an undesirably expensive form of protection 
against processor insolvencies. The Note discusses the legal effect, financial 
scope, and cost of several alternative methods for protecting farmers and con- 
cludes that an enlarged Farm Products Trust Fund is preferable to producer’s 
lien amendments. 
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BEYOND SECRECY FOR SECRECY’S SAKE: 

TOWARD AN EXPANDED VISION OF THE 

FOURTH AMENDMENT PRIVACY PROVINCE 
By James J. Tomkovicz 


For almost twenty years the Supreme Court has used the “reasonable expecta- 
tion of privacy” formula in fourth amendment cases to decide the threshold 
question whether government activity amounted to a search. By predicating 
fourth amendment protection on a threat to the interest protected by that pro- 
vision, the adoption of this formula marked a significant advance in fourth 
amendment analysis. The Court’s description of that privacy interest, how- 
ever, overly constricts fourth amendment protection by limiting it to cases in 
which one had a reasonable expectation of privacy. This analysis overlooks 
the purpose for protecting an interest in privacy: privacy is protected not only 
for its own sake, but also because it facilitates the enjoyment of other constitu- 
tional benefits. This Article endorses such an instrumental view of the fourth 
amendment and the privacy interest it protects. After showing that this view 
is consistent with constitutional text, structure, and history, the author pro- 
poses a methodology for deciding fourth amendment threshold questions that 
is consistent with an instrumental view. The Article then considers the ramifi- 
cations of this methodology for several traditional fourth amendment cases. 


THE HISTORICAL ORIGINS, FOUNDING, AND EARLY 
DEVELOPMENT OF STUDENT-EDITED LAW REVIEWS 
By Michael I. Swygert and Jon W. Bruce 


Most United States law schools publish a student-edited law review. These 
scholarly periodicals have achieved an influential position in the legal profes- 
sion. The Article reviews the evolution of early forms of legal writing—doctri- 
nal works and the more casual and informative legal journalism aimed at 
practitioners—that led to the founding of the first student-edited law reviews 
in the late nineteenth century. Contrary to popular belief, student efforts at 
Albany and Columbia predated the founding of the Harvard Law Review in 
1887. The early law school reviews imitated the format, style, and content of 
the more influential commercial publications. These student-edited law peri- 
odicals were designed to facilitate academic scholarship and provide extracur- 
ricular educational benefits to law students. In addition, they were unique in 
that they were managed and edited by non-professionals. Following the efforts 
at Harvard, numerous schools began publishing student-edited legal periodi- 
cals. The Article traces the development of student-edited law reviews, noting 
their early impact on the development of the law in the courts and legislatures. 
The Article concludes that by the beginning of the twentieth century, the foun- 
dation for their present stature had been laid. 





NOTE 


PUNITIVE DAMAGES IN CALIFORNIA: THE DRUNKEN DRIVER 
By Carl W. Chamberlin 


In an attempt to mitigate the carnage wrought by drunken drivers, many juris- 
dictions have imposed punitive damages against defendants who caused an ac- 
cident while driving under the influence of alcohol. In Taylor v. Superior 
Court, the California Supreme Court allowed a claim for such damages on the 
ground that the defendant had exhibited a conscious disregard for the safety of 
others. The scope of the Taylor decision and the theoretical propriety of im- 
posing punitive liability for unintentional harms, however, are not altogether 
clear. The Note examines the public policies of punishment and deterrence 
and the California conscious disregard standard. The Note then applies these 
concepts to various drunken driving contexts and concludes that punitive 
damages should be available to any plaintiff harmed by a drunken driver. 
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DEFENSE COUNSEL AS A WITNESS FOR THE PROSECUTION: 
CURBING THE PRACTICE OF ISSUING GRAND JURY SUBPOENAS 
TO COUNSEL FOR TARGETS OF INVESTIGATIONS 

By Ellen R. Peirce and Leonard J. Colamarino 


The practice of subpoenaing an attorney to appear before a federal grand jury 
investigating his client seriously intrudes upon the attorney-client relationship. 
It permits the government to create the possibility of a conflict of interest be- 
tween attorney and client that could lead to the attorney’s disqualification. In 
addition, it discourages full and open discussion between attorney and client, 
erodes the client’s trust and confidence in his attorney, and creates the possibil- 
ity that the attorney may supply information that incriminates his client. This 
Article reviews the nature and scope of federal grand jury subpoenas and the 
unique problems an attorney faces when subpoenaed to testify before a grand 
jury investigating his client. The Article reviews traditional defenses that may 
be raised in such circumstances, analyzes the conflicting circuit court decisions 
on the issue, and proposes a solution designed to protect against unwarranted 
intrusions into the attorney-client relationship. The Article recommends that 
federal courts exercise their supervisory powers over grand jury subpoenas and 
require a prosecutor to make a preliminary showing of both relevance and 
need before the issuance of a subpoena to an attorney of a target under grand 
jury investigation. Such a requirement would help preserve the attorney-client 
relationship without unreasonably impairing the grand jury’s authority to ob- 
tain information pertinent to possible criminal prosecutions. 


THE PURCHASE MONEY SECURITY INTEREST AND THE 
FEDERAL TAX LIEN: A PROPOSAL FOR LEGISLATIVE CHANGE 
ee TO I 5 ie ens ee hae sah heehee Kien ce 


When Congress enacted the Federal Tax Lien Act of 1966, it sought to con- 
form federal tax lien provisions to the security interest provisions in the Uni- 
form Commercial Code. Notably, the Act did not contain a provision 
granting a superpriority to purchase money security interests. This Article 
examines the historical and analytical justifications for the enactment of such a 
purchase money superpriority. The author then proposes a legislative amend- 
ment that would establish the superpriority, and discusses the expected 
salutory effect of such a change on the interpretation and application of the 
Federal Tax Lien Act. 
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RAJNEESHPURAM: RELIGION INCORPORATED 
Mp I Bi 6h 5 9 Bi hh cicde ew ibin tis HA pein ines 917 


In 1981, the Indian guru Bhagwan Shree Rajneesh and his followers, acting 
through their religious corporations, purchased 64,229 acres in rural Oregon. 
On this land they hope to realize their “religious vision” by creating a unique 
religious community dedicated to the teachings of Rajneeshism. The 
Rajneeshees have attained that dream by incorporating two thousand of those 
acres as Rajneeshpuram, an Oregon municipality. The one thing that poten- 
tially can obstruct this dream is the establishment clause of the first amend- 
ment. Because the land ownership scheme and corporate holdings in 
Rajneeshpuram place the City in the actual control of an organized religion, 
the constitutional “wall” separating church and state has been weakened. 
This Note first explores whether the state’s incorporation of Rajneeshpuram 
and its distribution of state funds to the City violate the establishment clause 
of the first amendment. It next analyzes the free exercise implications raised 
by a denial of municipal status and state funds to Rajneeshpuram. Finally, the 
Note weighs the free exercise concerns against the establishment clause chal- 
lenges and concludes that Rajneeshpuram’s munincipal status violates the first 
amendment. 


CALIFORNIA’S GOING AND COMING RULE IN WORKERS’ 
COMPENSATION: A NEW MODEL FOR CONSISTENCY 
By Henry Slowik 


Discerning a comprehensive rationale for the exceptions to California’s “going 


and coming” rule has been difficult due to the ad hoc judicial creation of these 
exceptions. The going and coming rule denies workers’ compensation benefits 
to employees injured while traveling to and from work. Courts reason that the 
employment relationship is suspended during the employee’s commute and, 
therefore, that workers’ compensation is not available. On a case by case basis, 
California’s courts have created exceptions to this rule and allowed compensa- 
tion in certain suits for injuries occuring during an employee’s commute. Fail- 
ure to provide a single rationale for the exceptions has resulted in inconsistent 
application of the rule. This Note proposes a model which sets forth a com- 
prehensive rationale for the exceptions to the going and coming rule. After 
contrasting the proposed model to the rule and its present exceptions, the Note 
concludes that the proposed model allows for a more predictable and consis- 
tent application of the going and coming rule. 
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